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Take Precautionary Measures When Doing Business  

With Autobrokers 

In the past year, dozens of dealers throughout 
the state have been burned by autobrokers 
who have taken advantage of lax dealership 
practices relating to brokered transactions. 
This article is intended to provide you with 
some precautionary measures you can take to 
help ensure that you do not do business with 
rogue brokers, that the brokers you do busi-
ness with stay within the bounds of the law 
and that you have additional recourse against 
brokers who do not. 
 
In California autobrokers are licensed dealers 
who have received an autobroker endorse-
ment to their dealer licenses. As such, they 
are regulated as dealer licensees under the 
Vehicle Code and are subject to supervision 
by the Occupational Licensing Branch of the 
Department of Motor Vehicles, just like a nor-
mal dealer. California Vehicle Code section 
11700.2 states “[a] dealer who obtains an auto 
broker’s endorsement to his or her dealer’s 

license is subject to all the licensing, advertising, 
and other statutory and regulatory requirements 
and prohibitions applicable to a dealer, regardless 
of whether that dealer acts as the buyer of a 
vehicle, the seller of a vehicle, or provides bro-
kering services on behalf of another or others 
for the purpose of arranging, negotiation, as-
sisting, or effectuating the sale of a vehicle not 
owned by that dealer.” (Emphasis added.) 
 
[Reference: California Vehicle Code section 
11735(a).] 
 
That being said, many autobrokers do not be-
have like they are regulated licensees. Our 
hotline routinely receives calls about brokers 
who cut compliance corners or play fast and 
loose with dealership and customer money. 
We have previously written about how to 
comply with the various statutory require-� � � � � � � � � � � � 	 
 � � � 


BAR Dealer Smog Test Crackdown Continues; 
BAR/DMV to Launch Joint Dealership Raids 
In our last issue, we wrote about the Bureau 
of Automotive Repair (BAR) teaming up with 
the Attorney General to revoke the smog 
station license and automotive repair dealer 
registration of a California dealership already 
on probation for improperly issuing a smog 
certificate of compliance on a modified vehicle 
that should not have passed a visible inspec-
tion (see A Smog Check Gut Check, TRANSMIS-
SION, June 2017). As discussed in that article, 
the dealership’s automotive repair dealer reg-
istration and smog check station license were 

targeted by BAR. Selling a used vehicle that has 
been fraudulently smog certified also brings the 
Department of Motor Vehicles (DMV) into the 
fold and potentially puts the store’s dealer 
license in jeopardy. It turns out that this action 
was just the canary in the coalmine: BAR is 
working aggressively to data mine smog test 
information to detect and crack down on sus-
pected smog certification fraud by new car � � � � � � � � � � � � 	 
 � � � 


A Total of 848 California Dealers Sued in 2017 

See Our Dealership Lawsuit Report on Page 2 
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Precautionary Measures (Cont.) 

ments governing brokered deals. (To Broker or Not to Broker – 
that ‘Tis the Question TRANSMISSION, July 1999; What’s Hot 
on the Hotline? Brokered Deals TRANSMISSION, April 2009; 
Bird Dogs Still Don’t Hunt in California TRANSMISSION, June/
July 2014.)  But simple knowledge of what the law says does 
not guarantee that it will be followed by a rogue broker or by 
dealership staff with little experience working with brokers.  
 
Measure #1: Best Practices 
 
The first step to prevent an autobroker problem is setting up 
internal standard procedures for your employees to follow 
for all broker deals. 
 

1. Verify the broker is licensed as a dealer by DMV and has an 
autobroker endorsement.  
 
Before agreeing to participate in a brokered transaction, 
ask for a copy of the broker’s dealer license. Confirm 
that the license is valid, unexpired and bears an 
“autobroker” endorsement. Additionally, dealership 
personnel can search the DMV’s Occupation License 
Status Information System by the broker’s dealer num-
ber (remember autobrokers are licensed dealers), busi-
ness name or location to cross check the information 
from the paper license and to see if the broker’s license 
is still valid. This is available at https://www.dmv.ca.gov/
wasapp/olinq2/olApplication.do. Follow the prompts 
until you are asked to “Select a Business Category” and 
scroll down to “Vehicle Dealer/Broker.” Once you 
search for and find the dealer, make sure that the license 
is listed as valid, and that the “Licensed to provide, offer 
or sell” field indicates that the dealer is, in fact, an au-
tobroker. If you can’t find the dealer, the license is not 
listed as valid, or they are not listed as an autobroker, 
do not go through with the transaction.  If all is in order, 
keeping a copy of the broker’s dealer license in the 
eventual deal jacket for the transaction is a good prac-
tice.  

 
2.  Request and receive a signed “brokering agreement” that was 

executed between the broker and the customer.  
 
Executing a written broker agreement with each cus-
tomer is a specific obligation upon the broker under the 
California Vehicle Code. The broker is required to pro-
vide a copy of the executed brokering agreement to the 
selling dealer and the customer. You should keep a copy 
in each brokered deal jacket. 
 
Exhibit B on page 8 is an example of a California Motor 
Vehicle Brokering Agreement that contains the required 

� � � � � � � � � � � � � � 	 
 � � � 
 fields—make sure that the broker agreement provided 
to you contains this information. It is available commer-
cially from Reynolds and Reynolds as LAW® Form No. 
550. 
 

3.    Obtain payment directly from the purchaser.  
 
Our office has heard multiple stories of autobroker 
Ponzi-scheme-type operations where the customer cuts 
a check to the autobroker for the purchase of a vehicle, 
the customer takes delivery, the autobroker cashes the 
check, cuts a check to the dealership from the au-
tobroker’s account, and the check is NSF (or otherwise 
the dealership never receives the funds). The dealership 
is then left in a tough position since the vehicle is gone, 
funds are not forthcoming and the customer believes 
that he or she has paid in full. To prevent this, always 
obtain payment directly from the purchaser especially if 
it is a personal check. It is the purchaser’s obligation to 
pay you, not the broker’s. 

 
4.    Carefully verify the buyer’s identity.  

 
Always obtain a copy of the buyer’s driver’s license or 
other government issued identification. See if the buyer’s 
signatures from the transaction paperwork match the 
signature on the identification card. 
 
Make sure that you follow your Red Flags Rule written 
identity theft prevention program. Obviously, if for some 
reason you are not dealing with the buyer in person at 
the dealership, there is a greater risk of identity theft. In 
such cases, we recommend that you work with a special-
ized signing service to reduce your risk. 

 
5.   If the selling dealership is paying the broker a fee, the dealer-

ship must disclose this fact by checking the “Auto Broker Fee 
Disclosure” box and writing in the name of the broker. 

 
This dealership-facing obligation is simple. If you are pay-
ing an autobroker a fee (whether on a per-vehicle or 
subscription basis), you must disclose that fact on the 
face of the sales contract as well as the name of the au-
tobroker. You do not have to put the amount of the fee. 
 
Note: AAS has recently received reports from dealers 
who have had contracts kicked back from financial insti-
tutions for complying with California law and appropri-
ately checking the autobroker box. Regardless of what 
the bank says, you need to follow California law. If the 
bank, for some strange reason, does not accept con-
tracts for broker deals where the broker box is checked, � � � � � � � � � � � � 	 
 � � � 
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you will need to find a different funding source. 
 
Additional Note: California’s hard-earned franchise 
laws protect dealers from some discrimination against 
brokers by the factory. If your factory, directly, or indi-
rectly through their captive finance arm, dishonors a 
warranty, rebate or other incentive based upon the fact 
that an autobroker arranged or negotiated the sale, they 

� � � � � � � � � � � � � � 	 
 � � � 
 may be in violation of California Vehicle Code section 
11713.3(s). 
 

6. Require Management Approval for Any Brokered Transaction 
Taking Place Off-Site 

 
While California law allows an autobroker to obtain the 
consumer’s signature on the selling dealer’s contract (as � � � � � � � � � � � � 	 
 � � � � 
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long as the contract has already been completed and 
signed by the selling dealer) and deliver the vehicle to 
the customer directly (with the dealer’s written approv-
al), that does not mean that doing so is a good idea. 
 
As the licensed retailer, the dealership is ultimately re-
sponsible for anything that goes wrong with the transac-
tion. Allowing a third party autobroker to interject itself 
into the critical aspects of the transaction, such as con-
tract signing, vehicle delivery, or payment creates signifi-
cant business and legal risk. Besides civil liability from the 
customer and the threat of regulatory enforcement by 
the government, the dealership may run the risk of vio-
lating its franchise agreement. On top of normal PDI 
obligations, some franchise agreements require the selling 
dealer to ensure that the manufacturer’s new vehicles 
are delivered only by salespersons who have been spe-
cifically trained on the qualities and features of the vehi-
cles within the franchise. Many franchisors have threat-
ened to take negative action (chargebacks, etc.) against 
dealers who engage in brokered transactions. 
 
In addition to the legal compliance concerns, just plain 
business sense should kick in.  Entrusting autobrokers 
with your contract and your collateral is risky.  We rec-
ommend, as a best business practice, that all brokered 
transactions take place directly with the customer at the 
dealership, and that any exceptions to this basic policy 
require approval by senior management.   

 
7. The Dealership Must Handle All Registration and Titling, 

Warranty Registration, and Applications for Manufacturer 
Rebates and Incentives 

 
The selling franchised new car dealer, and not the au-
tobroker, is responsible for applying for title in the name 
of the purchaser, securing vehicle registration and li-
cense plates for the purchaser, securing the manufactur-
er’s warranty in the name of the purchaser, and applying 
for any manufacturer’s rebates and incentives due to the 
purchaser. In other words, don’t give your registration 
paperwork to the broker to complete.  

 
Measure #2: Autobroker Contract 
 
One way of limiting bad behavior by an autobroker is by re-
quiring the broker to sign a written contract with the dealer-
ship. The contract can outline the scope of the autobroker’s 
responsibilities (such as compliance with the Vehicle Code). In 
the event that the autobroker does not abide by the terms of 
the contract, the contract will provide the dealership with an 
independent basis for seeking relief. An example Autobroker 

� � � � � � � � � � � � � � 	 
 � � � 
 Business Contract is shown on page 11. Please note that this 
contract is an example only and you should have any contract 
you decide to use revised by qualified legal counsel before 
putting it into use. 
 
Measure #3: Autobroker Indemnity and Defense 
Agreement and Certification of Liability Insurance 
 
“Great! We have a contract! We have nothing to worry 
about. If the autobroker screws up the dealership can sue him 
for breach of contract. Right?”  
 
Although the Autobroker Business Contract is intended to 
provide the dealership with protection by requiring the broker 
to abide by its terms, it may not be worth much more than 
the paper it is written on if the broker breaches the contract 
and has no money to pay you for the damages caused. In 
Frankenstein’s F&I Laboratory TRANSMISSION, August/
September 2014 we published a sample Vendor’s Indemnity 
and Defense Agreement and Certification of Liability Insurance 
that was designed for dealership use with F&I product ven-
dors. Included herein on page 15 is a modified sample version 
of that indemnity and defense agreement designed for use with 
the Autobroker Business Contract. This sample document 
requires the autobroker to maintain a general liability insur-
ance policy with at least $1,000,000 of available coverage that 
insures against the types of claims that could arise from a 
breach of the Autobroker Business Contract and to make the 
dealership an additional insured. That way, if a broke au-
tobroker breaches your Autobroker Business Contract and 
your dealership suffers a resulting loss or litigation, there 
should be some insurance gold at the end of the rainbow. As 
with the sample contract, make sure qualified attorneys revise 
this to suit your needs. 
 
Conclusion 
 
Selling cars in California is already tricky. The involvement of 
an autobroker adds another element of uncertainty into the 
mix. The precautionary measures discussed above are not 
antidotes to the problems that can arise from brokered deals, 
but they should help control chaos to some degree. 
 
NOTE: Before using the sample Autobroker Business Contract or 
the sample indemnity and defense agreement, have them reviewed 
by your own legal counsel and adjusted according to your needs. 
The form contained in this newsletter is purely intended as an ex-
ample and starting point for discussion purposes, and is not to be 
relied upon without review by qualified legal counsel to determine 
whether it is appropriate for your individual circumstances. Hotline 
subscribers can contact us at hotline@autoadvisory.com or (800) 
785-2880 and request an editable version of the form. 
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